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NOTES AND RECENT CASES 


WORKMEN’S COMPENSATION FOR MARITIME EMPLOYEES: 
THE JENSEN DOCTRINE RE-EXAMINED 


The question of when a state may and when it may not grant relief under a 
compensation act to maritime employees has precipitated a set of such tenuous 
distinctions that the recent re-examination by the Supreme Court of the settled 
criterion’ has surprised no observers. On the contrary, that test was expected 
by many to suffer more radically than it did, in view of its anomalous history. 

In Article III, Section 2, of the Constitution, it is said that the judicial power 
of the United States shall extend “‘to all Cases of admiralty and maritime Juris- 
diction ”2 It was early settled that this jurisdiction was not exclusive, the 
states possessing concurrently the power to entertain maritime cases wherever 
the common law afforded an adequate remedy. 


* Davis v. Dept. of Labor and Industries of Wash., 63 S. Ct. 225 (1942). 


* For the significance of the presence of both “admiralty” and “maritime,” see the elaborate 
opinion of Mr. Justice Story in De Lovio v. Boit, Fed. Cas. No. 3,776 (C.C. Mass. 1815). 


3 The United States Supreme Court has consistently approved the exercise of maritime 
jurisdiction by state courts under the clause in which the first Congress gave to the federal 
district courts “exclusive original cognizance of all civil causes of admiralty and maritime 
jurisdiction . . . . saving to suitors, in all cases, the right of a common law remedy, where the com- 
mon law is competent to give it. ” (italics inserted) Judicial Act of 1789, c. 20, § 9, 1 Stat. 
76, 28 U.S.C.A. § 41(3) (1927), 28 U.S.C.A. § 371 (1928); see cases cited infra note 7. 
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While it was assumed that the framers intended the general maritime law,‘ 
as applied in the colonies, to be applied in the federal courts,’ the state courts, 
until the case of Southern Pacific Co. v. Jensen,® were left to apply whatever sub- 
stantive rules they pleased.’ In that decision, however, a bare majority of the 
Court, speaking through Mr. Justice McReynolds,’ ignored this tradition and 
reinterpreted Article III, Section 2, to prescribe a nationwide uniformity on 
maritime questions attainable only by the application of the general maritime 
law in all courts, state and federal.® 

Hence, an injured maritime employee was accustomed to look only to that 
general law for compensation privileges, regardless of the court in which he 
sued; and a state workmen’s compensation act, insofar as it purported to apply 
to him, was considered unconstitutional.*® Only Congress could alter the mari- 
time law," and even that body was required to effect only changes which would 
operate uniformly throughout the country. Thus, it could not provide for mari- 
time workmen’s compensation merely by permitting injured employees to re- 
cover under their respective state acts.” It could, however, take advantage of 


4 The origins of this body of law and its developments are discussed in Robinson, Admiralty 
I-13, 30-31 (1939); Wright, Uniformity in the Maritime Law of the United States, 73 U. of 
Pa. L. Rev. 123, 223 (1925); Hughes, Admiralty 1-15 (1901). 


5 The Lottawanna, 21 Wall. 558 (1874). That this was the intention of the framers has been 
questioned, however; for example, Mr. Justice Pitney, dissenting in Southern Pacific Co. v. 
Jensen, 244 U.S. 205, 227 (1917), wrote: “That the language of § 2 of Article III of the Consti- 
tution speaks only of establishing jurisdiction, and does not prescribe the mode in which or 
the substantive law by which the exercise of that jurisdiction is to be governed seems to me 

i i ” Similarly, Holmes, J., dissenting in Knickerbocker Ice Co. v. 
Stewart, 253 U.S. 149, 166-70 (1920). 


6 244 U.S. 205 (1917). 


7 Knapp Stout & Co. v. McCaffery, 177 U.S. 638, 646 (1899); The Harrisburg, 119 U.S. 199 
214 (1886); Sherlock v. Alling, 93 U.S. 99, 104 (1876); Atlee v. Packet Co., 21 Wall. 389, 395- 
96 (1874); Steamboat Co. v. Chase, 16 Wall. 522, 533, 534 (1872); Cooley v. Board of 
Wardens, 12 How. 299 (1851); New Jersey Steam Navigation Co. v. Merchants Bank of 
Boston, 6 How. 343, 390-92 (1848). 


8 Cf. dissents of Holmes, J., at 218, and Pitney, J., at 223. 


* Any other interpretation would contravene “the uniformity and consistency at which the 
Constitution aimed on all subjects of a commercial character affecting the intercourse of the 
States with each other or with foreign states,” said the Court, at 215, quoting from The Lotta- 


wanna, 21 Wall. 558, 575 (1874), a case which, however, dealt only with the law to be applied 
in the admiralty courts. 


© Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 


™ This power is held to be impliedly vested in Congress by Article III, Section 2, of the 
Constitution. Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 42-52 (1934); United 


States v. Flores, 289 U.S. 137, 148-49 (1933); Crowell v. Benson, 285 U.S. 22, 39 (1932) and 
cases cited in the latter case, at 39 n. 2. 


12 Act of October 6, 1917, 40 Stat. 395, 28 U.S.C.A. § 41 (3) (1927), § 371 (1928); declared 
unconstitutional in Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). Congress later 
re-enacted this statute, but excluded ships’ crews from its scope 42 Stat. 634 (1922), 28 
U.S.C.A. § 41(3) (1927), § 371 (1928); but this amendment was held an insufficient answer to 
the former objections. Washington v. Dawson & Co., 264 U.S. 219 (1924). 
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an exception which the Court had made to the Jensen doctrine, namely, that 
states might regulate maritime matters which were of purely “local” concern." 
This Congress did in the Federal Longshoremen’s and Harbor Workers’ Act of 
1927,'4 thus carrying out its desire to leave in state hands as much control of 
workmen’s compensation as the Court would permit."®s Under the Act federal 
compensation was provided for longshoremen and harbor workers only “if re- 
covery for the disability or death through workmen’s compensation proceedings 
may not validly be provided by state law.’”"® And the Court has said that it may 
“validly be provided” only if the work is “local” in character." 


3 This exception was implied by the Jensen opinion itself, where it was said, at 216, that 
no state legislation can be upheld if it ‘works material prejudice to the characteristic features 
of the general maritime law or interferes with the proper harmony and uniformity of that law 
in its international and interstate relations.” Hence, when state legislation could be applied to 
maritime situations without such prejudice or interference, the Court has readily sanctioned 
such application. Sultan Ry. & Timber Co. v. Dept. of Labor and Industries of Wash., 277 
U.S. 135 (1928) (assembling and disassembling log booms); Alaska Packers Ass’n v. Industrial 
Accident Commission, 276 U.S. 467 (1928) (cannery fisherman injured pushing boat into 
water); Smith & Son v. Taylor, 276 U.S. 179 (1928) (unloading a vessel while standing on 
dock); Rosengrant v. Harvard, 273 U.S. 664 (1927), affirming per curiam, Ex parte Rosen- 
grant, 203 Ala. 202, 104 So. 409 (1925) (lumber inspector standing on floating barge, check- 
ing lumber as it was unloaded). These cases all involved the application of state work- 
men’s compensation acts. Where the work was considered nonlocal, the act was of, course, 
inapplicable. Parker v. Motor Boat Sales, 314 U.S. 244 (1941) (testing motor boats); Baizley 
Iron Works v. Span, 281 U.S. 222 (1930) (painting angle irons in the engine room of a ship 
lying in navigable waters); Minnie v. Port Huron Terminal Co., 295 U.S. 647 (1935) (long- 
shoreman working aboard ship); Spencer Kellog & Sons v. Hicks, 285 U.S. 502 (1932) (workman 
employed by manufacturer who maintained launch to transport workmen from New York to 
the New Jersey plant, the launch sinking while claimant was aboard); Employers’ Liability 
Assurance Corp. v. Cook, 281 U.S. 233 (1930) (unloading cargo while aboard ship); Nogueira v. 
N.Y., N.H., & Hartford Ry. Co., 281 U.S. 128 (1930) (loading cars on car float); London Guar- 
antee & Accident Co. v. Industrial Accident Commission of Calif., 279 U.S. 109 (1929) (navi- 
gating vessel which carried fishing patrons five or ten miles to fishing places); Northern Coal & 
Dock Co. v. Strand, 278 U.S. 142 (1928) (unloading cargo while aboard vessel); Robins Dry 
Dock & Repair Co. v. Dahl, 266 U.S. 449 (1925) (repairing completed vessel); Gonsalves v. 
Morse Dry Dock & Repair Co., 266 U.S. 171 (1924) (repairing plates of steamship resting in 
floating dock); Great Lakes Dredge & Dock Co. v. Kierejewski, 261 U.S. 479 (1923) (repairing 
completed vessel); Peters v. Veasey, 251 U.S. 121 (1919) (unloading cargo while aboard ship); 
Clyde Steamship Co. v. Walker, 244 U.S. 255 (1917) (unloading cargo while aboard ship); 
cf. Messel v. Foundation Co., 274 U.S. 427 (1927) (repairing completed vessel). In distinguish- 
ing the two classes of cases, the Court has used various descriptive phrases. For example, work 
is not deemed “local” if it is “directly related to navigation.” For an early analysis of the dis- 
tinctions, see Will Admiraity Face the Facts? 73 U. of Pa. L. Rev. 190 (1925). 


4 44 Stat. 1424 (1927), 33 U.S.C.A. A es (Supp. 1942); constitutionality upheld, Crowell v. 
Benson, 285 U.S. 22 (1931). 


*s Congress felt that, although seamen might well be subjected to a different set of rules, 
longshoremen, being land workers, should be governed by the same law under which other 
citizens in the community worked. 62 Cong. Rec. 7754 (1922) (remarks of Rep. Volstead). 
Congress would have preferred that state law govern even those workers engaged in “non- 
local” activities, but the Court had already said that such employment was related to naviga- 


tion so closely that it could be subjected only to the general maritime law. See cases in note 
14 supra. 


16 44 Stat. 1426 (1927), 33 U.S.C.A. 903(a) (Supp. 1942). 
17 See recent cases cited note 14 supra. 
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The distinction between “local” and “nonlocal” work has entailed numerous 
practical difficulties, discussed below. These, together with the scholarly doubts 
which have been cast upon the Jensen decision,"* brought a renewed demand for 
its overruling two years ago, when the case of Parker v. Motor Boat Sales" arose. 
The employment in that case was held by the Court to be clearly nonlocal and 
hence, by the Jensen doctrine, not subject to state compensation. But even if the 
Jensen doctrine were discarded, continued the Court, nonlocal employment 
would still lie outside of state jurisdiction. For did not Congress admittedly 
pass the Longshoremen’s Act with reference to the Jensen line of decisions? 
Therefore all cases where recovery could not “validly be provided under state 
law” meant cases where it could not be provided under those decisions. Where 
Congress has legislated the states certainly cannot, even though they might 
otherwise be able to; hence, even though the Court may no longer feel that the 
Constitution imposes the Jensen limitation upon the states, Congress itself is 
said to have imposed it. 

The legislative background strongly refutes this reasoning, however, and 
indicates that Congress, had it foreseen an overruling of the Jensen doctrine, 
would have been the first to sanction a statutory construction which would 
accord with it. In fact, it would seem that no more remote intent could be at- 
tributed to that body than the perpetuation of the Jensen criterion.” 

Having made the attribution, however, the Court declared that an overruling 
of the Jensen case would be irrelevant unless Congress repealed the Longshore- 
men’s Act. Congress, on the other hand, was not likely to attack a structure so 
painfully erected, so long as the Jensen doctrine remained on the books. All that 
remains, apparently, is for litigants and courts to continue hobbling under a 
doctrine which no one seems to want. 

Mr. Chief Justice Stone urged its reconsideration as late as last December in 
the case of Davis v. Department of Labor and Industries." But his was a dissent- 
ing voice, the majority being content merely to simplify its application. The 
wife of a deceased construction worker, in that case, had sued for benefits under 
the Washington Workmen’s Compensation Act,” her husband having drowned 

*8 Palfrey, The Common Law Courts and the Law of the Sea, 36 Harv. L. Rev. 777 (1923); 
Dodd, The New Doctrine of the Supremacy of Admiralty over the Common Law, 21 Col. L. 
Rev. 647 (1921); Cunningham, Is Every County Court in the United States a Court of 
Admiralty? 53 Am. L. Rev. 749 (1919); Cunningham, The Tables Turned—Lord Coke De- 


molished ! 55 Am. L. Rev. 685 (1921); but see Wright, Uniformity in the Maritime Law of the 
United States, 73 U. of Pa. L. Rev. 123, 223 (1925). 


19 314 U.S. 244 (1941). 


2° See, e.g., remarks of Representatives O’Connor and LaGuardia: “Twice has Congress, 
by amending the judiciary Code, attempted to give the states jurisdiction over the subject 
matter, only to be met with the decisions of our United States Court that this . . . . could not 
be delegated to the states In order to meet that situation, it is necessary to pass a Fed- 
eral law” (86 Cong. Rec. 5412-14 [1927)). 


2163 S. Ct. 225, at 231 (1942). 
22 Wash. Rev. Stat. Ann. (Remington, 1932) § 7673. 
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while assisting in the dismantling of a bridge.** The state compensation board 
had decided that the employment was nonlocal and fell under the federal act 
and that the injury therefore was not compensable under the Washington act. 
The state supreme court had affirmed this stand.** On appeal to the United 
States Supreme Court, the decision was reversed on a novel theory. 

Pointing out that most employment is clearly “local” or “nonlocal,” the 
majority recognized, nevertheless, that some maritime occupations, such as that 
involved here, contain aspects which have never been dealt with in any decision 
and can be defined only with difficulty. When one whose employment falls 
within this “twilight zone” comes before the Court, then, the decision, they 
said, must be reached not on precedents but on the facts. Since precedents, they 
continued, do not help the Court decide such a case, certainly they do not enable 
the employee to anticipate that decision. He can only conjecture on the direc- 
tion which the line will take and choose his statute accordingly. If he is wrong, 
he must begin his case over. And by then the statute of limitations may have 
precluded even this recourse.” 

To avoid these results, the Court decided to create a strong presumption in 
favor of whichever statute the employee filed his claim under. Whether this 
presumption was to be conclusive or not was left undecided. On the contrary, 
the Court purported to lean on other presumptions as well, for its holding in 
favor of the state act. The irrelevancy of these other presumptions, however, 
sheds doubt on their importance. For example, the traditional presumption in 
favor of the constitutionality of state legislation is entirely inappropriate, since 
the constitutionality of the Washington statute was not even in issue.” Like- 
wise, it is doubtful if the Court actually attached as much significance as it said 
it did to the absence of federal administrative findings in favor of the federal 
act. Such findings were necessarily absent since the claim was filed under the 
state act, and the effect would seem largely offset by the fact that both the state 
compensation board and the state supreme court favored the federal act.?” 
Further, it is impossible to take the Court seriously when it professes apprehen- 


23 The building or dismantling of a bridge has been held to be local work, The Rock Island 
Bridge, 6 Wall. 213 (1867); but this holding did not settle the instant case, because the de- 
ceased, at the time of his death, was loading the dismantled portions onto a barge. It was 
argued by respondent that this loading was merely incidental to the work of dismantling, but 
see Northern Coal & Dock Co. v. Strand, 278 U.S. 142 (1928). 


2412 Wash (2d) 340, 121 P. (2d) 365 (1942). 
as See, Ayers v. Parker, 15 F. Supp. 447 (Md. 1936). 


26 The Washington Workmen’s Compensation Act does not attempt to cover maritime em- 
ployees except those “for whom no right or obligation exists under the maritime laws.”” Wash. 
Rev. Stat. Ann. (Remington, 1932) § 7693a. Hence, it is incapable of application beyond the 
constitutional limits. 


27 Notice, too, that despite its purported anxiety to give full effect to the state act, the Court 
ignores the provision which says, “In all court proceedings under or pursuant to this act the 
decision of the department shall be prima facie correct and the burden of proof shall be upon 
the party attacking the same.” Wash. Rev. Stat. Ann. (Remington, 1932) § 7697. 
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sion lest a judgement in favor of the federal act render the employer subject to 
criminal penalties for violating that act, merely because the record did not show 
that he had insured as required. The record could not be expected to show a 
fact so irrelevant under the Court’s previous criterion. As a matter of fact, in 
respondent’s petition for rehearing,** proof was promptly offered that he had so 
insured. 

For these reasons, it is likely that only one important presumption was estab- 
lished in the Davis case, namely, one favoring the employee’s own choice of 
statutes. Henceforth, then, instead of distinguishing merely between “local” 
and “nonlocal” work, the Court must at times distinguish between cases which 
present new-type situations and those which constitute only variations on pre- 
ceding cases. This will occur as often as an employee attempts to recover under 
a statute other than the one to which he would be subjected without the pre- 
sumption established in the Davis case.*® For example, if an employee claiming 
under a state act is engaged in work which the Court decides is local, it is un- 
necessary for the Court to explain whether it reached its decision on precedent 
or on the particular facts of the case. If, however, that same employee claims 
under the federal act, the decision will turn on whether or not the case is within 
the “twilight zone,” recovery being denied if it is not, and given if it is. 

The Court has not lightened its own burden; it has merely set up a new 
criterion. Employees, on the other hand, will experience a positive diminu- 
tion of uncertainty. As for employers, it may be contended that this decision 
forces them to insure under two statutes instead of one wherever the work is of 
uncertain character. Actually, however, employers with such work took a sub- 
stantial risk, even prior to the Davis case, if they did not insure under both 
statutes. Their risk then has only been increased, not created, by this case. 


THE APPLICATION OF THE RULE IN SHELLEY’S CASE 


In the case from which it takes its name, the rule in Shelley’s Case is stated by 
Lord Coke to apply, ‘““When the ancestor by any gift or conveyance takes an 
estate of freehold, and in the same gift or conveyance an estate is limited either 
mediately or immediately to his heirs in fee or in tail; that always in such cases 
‘the heirs’ are words of limitation of the estate, and not words of purchase.” 


28 Respondent’s petition for rehearing, p. 6. 


29 Regardless of which statute he thinks would govern under the old “‘local-nonlocal” 
rule, an employee will tend to sue under whichever statute offers greater compensation so long 
as he thinks his case differs sufficiently from any prior case to take him out of that rule and 
give him instead the benefits of the Davis presumption. 


* 1 Co. Rep. 93b, 104a (1581). For an authoritative discussion of Shelley’s Case itself, see 
Challis, Real Property, 154-62 (3d ed. 1911). A modern and more limited expression of the 
rule can be found in the Rest., Property § 312 (1940). In England, the rule has been abrogated 
by statute, Law of Property Act (1925) 15 Geo. V, c. 20, § 131. Some 34 American jurisdictions 
have also wholly or partially abrogated the rule by statute. Rest., Property § 313 (1940). 
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Complete agreement has never been reached among the authorities as to the 
historical explanation of the rule.? Whatever its origin, with the decline of 
feudalism the only justification for the retention of the rule was that, to a 
certain degree, it facilitated the alienability of property,’ a consideration far 
overshadowed by the undesirability of a rule which so frequently defeats the 
manifest intent of grantors and testators. Nevertheless, the deep-rooted and in 
many ways understandable conservatism of the English conveyancers with 
regard to rules of law prevailed, and the rule in Shelley’s Case remained as 
enunciated by Lord Coke, a rule of property. This occurred, however, only 
after a struggle of three centuries, during which the English courts were unable 
to reach a definite conclusion as to how far they might deviate from the rule in 
order to carry out the intent of the testator or grantor.’ 

That the word “heirs” appearing in an instrument under the circumstances 
described by Lord Coke, would always be regarded as a word of limitation, 
irrespective of the intent of the creator of the instrument, has generally been 
regarded as settled by the case of Coulson v. Coulson.’ In that case there was a 
devise to A for life, a remainder to trustees to preserve the contingent re- 
mainders during the life of A, with a remainder to the heirs of A’s body. The 
trust device permits only one conclusion, and that an obvious and unambiguous 
one on the part of the testator, namely, that A is to take only a life estate. 
Nevertheless, the court held that the rule applied so that the remainder to the 
heirs of A’s body should be read as a vested remainder in tail to A. Although the 
intermediate estate was regarded as preventing a merger, the effect of the rule 
was to place two estates in the ancestor.’ Notwithstanding the importance and 
the uniqueness of the problem presented by the case, the decision was handed 
down without discussion.* 


? A collection of some of the various views as to the origin of the rule is contained in 1 Simes, 
Law of Future Interests §§ 115-16 (1936). 


3 See Baker v. Scott, 62 Ill. 86, 96 (1871). 


4 Simes, op. cit. supra note 2, § 115. Since the presence of the proper technical language 
must first be determined by the ordinary rules of construction before the rule can apply, some 
writers are inclined to consider the rule as a mixed rule of property and construction. Leach, 
Cases and Materials on the Law of Future Interests 120-22 (2d ed. 1940). 


5 For a short discussion of the tortuous evolution of the rule during this period, see Van 
Grutten v. Foxwell, [1897] A. C. 658, 667-81; 3 Holdsworth, History of English Law 107-111 
(1923). 


6 2 Atk. 247 (1741). As a word of limitation, “heirs” presupposes an indefinite succession 
of generations. Whether the word “heirs” could be used to designate a particular class of pur- 
chasers to take upon the death of the ancestor is not regarded as fully settled under the English 
law. Simes, op. cit. supra note 2, § 115. 


7 Cf. Carpenter v. Hubbard, 263 Ill. 571, 105 N.E. 688 (1914); but see Bucklin v. Creighton, 
18'R.I. 325, 27 Atl. 221 (1893). 


® At the time the Coulson case was pending before the King’s Bench, the disposition of a 
somewhat similar cause was postponed awaiting the Coulson decision. Bagshaw v. Spencer, 2 
Atk. 246 (1741). Subsequently, an attempt was made to distinguish the Coulson case on the 
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Although occasionally criticized in later decisions, the Coulson case was ac- 
cepted as settled law. In the subsequent case of Perrin v. Blake,? Lord Mansfield 
made one final attempt to subordinate the rule in Shelley’s case to the intention 
of the testator or grantor. This decision, which threatened to upset an estab- 
lished rule of property, was severely criticized by the English conveyancers.’° 
On appeal, the Exchequer Chamber reversed this decision, which threatened to 
reduce the rule to a rule of construction, and restored it as a settled rule of 
property." 

Notwithstanding the decision in the Coulson case and the reaffirmation of 
that position in Perrin v. Blake, there remained a possible situation in which the 
application of the rule might be regarded as unsettled. Lord Coke had stated 
that the rule in Shelley’s Case applied, “When the ancestor by any gift or con- 
veyance fakes an estate of freehold . . . .” (italics added). Assume that for some 
reason the limitation to the ancestor fails so that he does not take an estate of 
freehold at the time the instrument becomes operative.” In this situation, 
would the limitation to his heirs still fall within the rule in Shelley’s Case, or, 
the initial step in the operation of the rule having failed, would the courts follow 
the indicated intent of the donor, thus giving a separate estate to the heirs?" 
Justice Blackstone suggested in Perrin v. Blake* that the remainder to the heirs 
was not to be treated in every instance as a phrase of limitation describing the 
size of the ancestor’s estate. He cited one instance in which the heirs may take 


basis that the rule in Shelley’s Case was inapplicable to equitable limitations. Bagshaw v. 


Spencer, 1 Ves. Sr. 142 (1748). However, the doctrine of the Bagshaw case was overruled in 
Wright v. Pearson, 1 Eden 119 (1758). Where there is an executory trust, equity does not 
follow the law, since conformance with the strict provisions of the settlement requires that the 
party designated as a life tenant should receive only a life estate. See 3 Jarman, Wills 1827-40 
(7th ed. 1930). Since there is no property notion prevailing in the United States that corre- 
sponds to the English rule of strict settlements, this English exception is relatively unimpor- 
tant to the application of the rule in this country. Carey and Schuyler, Future Interests 
in Illinois § 99 (1941). 

°1 BI. W. 672 (1769). The opinions delivered in the King’s Bench are collected in 1 Har- 
grave, Collectanea Juridica 283-322 (1791). 

*° No decision of modern times has been subjected to the attack and publicity that this case 
aroused. A short history of the conflict is restated in Van Grutten v. Foxwell, [1897] A. C. 
658, 670-71; see also Leach, op. cit. supra note 4, at 132-36; Fearne, Contingent Remainders 
148-73 (6th ed. 1809). 

1 Perrin v. Blake, 1 Bl. W. 672 (1769). 


*2 The estate of freehold, however, need not be one in possession; it is sufficient if it is limited 
by way of remainder. Simes, op. cit. supra note 2, § 119. 


*3 The intent of the donor is given effect in those generally recognized situations not falling 
within the rule—for example, where the estate in the ancestor has been created by a separate 
conveyance, or the estate in the ancestor is equitable and that in the heirs legal. Theobald, 
Law of Wills 365-66 (oth ed. 1939). 


™ 1 Hargrave Law Tracts 487 (1787). 
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as purchasers; namely, where no estate of freehold is devised to the ancestor or 
where the attempted estate of freehold fails because the ancestor predeceases 
the testator.'s The same question may be formulated in yet another manner. 
If the rule still retains enough of its possible historical explanation, then it may 
have no application unless the ancestor ‘kes an estate of freehold. But if the 
rule has now become purely formal, then a limitation to “‘A for life and then to 
his heirs,” assuming the other elements necessary to the application of the rule 
are present, is exactly equivalent to a limitation to “A and his heirs.””** 

This question came before the English courts in Ambrose v. Hodgson.’ This 
case, like the Coulson case, involved a devise to A for life, remainder to trustees 
to support contingent remainders for the life of A, remainder to the heirs of A’s 
body, with a remainder over on default of such issue. The material difference 
between the two cases was that in the Ambrose case A predeceased the testator, 
leaving a daughter surviving her. One of the questions before the court involved 
the determination of what interest, if any, the daughter could take under the 
will. In a decision couched in substantially the language used in the Coulson 
case, the court construed the remainder to the heirs of A’s body to be a limita- 
tion upon A’s estate, which, like A’s life estate, lapsed because of A’s pre- 
deceasing the testator. Clearly, the death of A and the consequent absence of 
any life estate in her at the time the testator died, would have provided the 
court with an adequate basis for distinguishing the Coulson case along the lines 
indicated by Blackstone. The court apparently deemed A’s death irrelevant 
and concentrated instead on determining whether there was any language pres- 
ent in the instrument which could be construed to describe adequately the 
daughter as a purchaser."* The Ambrose case was examined somewhat more 
critically by Preston,'® who supported the decision by observing that the effect 
of the rule in Shelley’s Case is to read the remainder given to the heirs as a 
limitation to the ancestor. Then, if the limitation of the life estate to the an- 


*s Ibid., at 504-505. Perhaps a more limited meaning should be attached to this statement 
of Blackstone. At that time, there was some earlier authority to the contrary. Goodright v. 
Wright, 1 P. Wms. 397 (1717); cf. Fuller v. Fuller, Cro. Eliz. 442 (1594). It is possible that 
Blackstone was only referring to situations obviously not within the rule, as where the life 
estate was not given to the ancestor in the same instrument as the remainder to the heirs, or 
where the life estate was given to someone other than the ancestor. See the arguments of 
counsel in Doe, Lessee of the Earl Lindsey v. Colyear, 11 East 548, 557—58 (1809); see also 
Fearne, op. cit. supra note 10, at 187, 193-94; Van Grutten v. Foxwell, [1897] A. C. 658, 675. 


16 See Hargreaves, Shelley’s Ghost, 54 Law Q. Rev. 70, 76-77 (1938). 
17 3 Bro. P.C. 416 (1781). 


*8 In a later case in which the ancestor predeceased the testator, the court regarded the 
rule as applying in the absence of any particular intention expressed on the face of the will 
varying the legal effect of the technical language used. Doe, Lessee of the Earl of Lindsey v. 
Colyear, 11 East 548 (1809). 


191 Preston, Estates 292, 328 (1820). 
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cestor fails, the limitation to the heirs would also fail.” From the Ambrose case, 
it would appear that the English courts finally adopted the formal view of the 
rule, i.e., giving a certain legal effect to certain language. 

The Illinois Supreme Court was confronted with an analogous problem in 
Lydick v. Tate,* in which case T devised certain property to A for life or until 
she remarried, and upon her death or remarriage to her heirs... At the time of the 
execution of the will, A was unmarried, but she later married during the life of 
the testator and was married at the time of his death. Since the rule in Shelley’s 
Case operates only on the remainder, the merger of the remainder and the life 
estate is not prevented because the life estate is subject to some special limita- 
tion.” Hence, while the conditions determining the life estates in the Ambrose 
and the Lydick cases differ, the two cases present substantially the same prob- 
lem: i.e., whether the rule in Shelley’s Case applies if, at the time the instru- 
ment becomes operative, the attempted life estate to the ancestor has failed. 
However, the Illinois court selected a rationale in applying the rule different 
from that developed in the English courts; it said that the fact that the will 
manifested an intention to create a life estate in the ancestor was adequate to 
bring the devise within the rule. Since, in the absence of an intermediate estate 
the life estate is destroyed simultaneously with its vesting by merging in a 
greater estate, the court stated that there was no need for a life estate to vest 
first in A.*3 In this rationale, however, the court has apparently overlooked the 
fact that unless the rule in Shelley’s Case gives to the language in the will some 
effect at the time it is executed, there clearly is no life estate at the time the 
instrument becomes operative. Therefore, following the reasoning of the court, 


it is.difficult to understand how, in the absence of an actual life estate in A, a 
merger of a life estate with a remainder to A’s heirs can possibly occur so as to 
create a fee.*4 

While the reasoning in the Lydick case may be subject to question, yet the 
result can be justified if the English interpretation of the rule in Shelley’s Case 
constitutes a valid precedent.** American courts who have found themselves 


#° Jarman also regarded the doctrine of the Ambrose case as settled law prior to the enact- 
ment of the English anti-lapse statute, 1 Vict., c. 26, § 32 (1837). 3 Jarman, Wills 1840 (7th ed. 
1930). 

3 380 Il. 616, 44 N.E. (2d) 583 (1942). 

22 Simes, op. cit. supra note 2, § 130. 

*3 Lydick v. Tate, 380 Ill. 616, 628-29, 44 N.E. (2d) 583, 590-91 (1942). 


*4 Dowling, Rationale of the Rule in Shelley’s Case in Indiana, 13 Ind. L.J. 466, 477 (1938); 
cf. Kales, Future Interests in Illinois § 440 (1920). 


*s The later developments of the English common law are not usually regarded as binding on 
the American courts. One court, for example, has suggested that the rule in Shelley’s Case is 
not necessarily applicable to wills since Perrin v. Blake was decided after the common law was 
brought to this country. Westcott v. Meeker, 144 Iowa 311, 318, 122 N.W. 964, 967 (1909). 
For a history of the development of the rule in Shelley’s Case in Illinois, see Aetna Life Ins. 
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committed to the rule either by prior decision or because the rule was deemed a 
part of the common law, have generally sought to limit the scope of the rule.” 
The reasons which are adduced for the qualification of the rule are not always 
beyond reproach. On one occasion, the Illinois Supreme Court held the rule 
inapplicable where the remainder to the heirs was subject to a condition prece- 
dent.”7 This decision, which would restrict the operation of the rule, stands in 
marked contrast to the broad interpretation given the rule in the Lydick case. 
The result is the development of a rule which is not always the same as its Eng- 
lish counterpart and which renders less persuasive English precedents several 
centuries old.”* 

There is a scarcity of American authority dealing with problems analogous to 
the one in the Lydick case.*® What authority there is usually emphasizes the 
desirability of restricting the application of the rule in Shelley’s Case. One case 
holds that where the life estate alone is subject to a condition precedent, the rule 
does not apply until such a time as the condition is determined.** By way of 
dictum, the court in that case indicated that, should the life estate fail, the heirs 
would then take as purchasers. There is also some authority holding that 
whether the language of an instrument is within the rule or not should be deter- 
mined at the time the instrument becomes effective.** 

The rule in Shelley’s Case as stated by the Restatement of Property is also 
qualified by the requirement that the instrument be effective at the time the 


Co. v. Hoppin, 214 Fed. 928 (C.C.A. 7th 1914). There is one Illinois precedent, however, 
which tends to support the decision in the Lydick case. In Belleville Savings Bank v. Anes- 
haensel, 298 Ill. 292, 131 N.E. 682 (1921), the rule was applied to a devise although the ances- 
tor had predeceased the testator. The case is not very persuasive since the application of the 
rule to the devise was assumed by the court and conceded by counsel. Ibid., at 301 and 686. 
The court in the Lydick case, however, cited the Belleville case only as to a collateral point and 
did not discuss its possible application to the principal issue. 

26 Compare, for example, the Coulson case with Bucklin v. Creighton, 18 R.I. 325, 27 Atl. 
221 (1893). 


*7 Gehlbach v. Briegel, 359 Ill. 316, 194 N.E. 591 (1934); see notes in 3 Univ. Chi. L. Rev. 
131 (1935), 45 Yale L. J. 352 (1935) criticizing the decision. In a recent decision, the Illinois 
court has indicated that the holding of the Gehlbach case is not to be followed. Richardson v. 
Roney, 47 N.E. (2d) 714, 716-17 (Ill. 1943). 

28 For example, since primogeniture never became a part of American law, the word “heirs” 
could never mean in the United States an indefinite succession of generations such as theo- 
retically the English rule required. Leach, op. cit. supra note 4, at 121; Kales, op. cit. supra 
note 24, §§ 423-28. 

*° Except for the case of Belleville Savings Bank v. Aneshaensel, 298 Ill. 292, 131 N.E. 682 
(1921), note 25 supra, no other cases on this point were found by the American Law Institute. 
Rest., Property 158-59 (Tent. Draft No. 6 1935). 

3° Starnes v. Hill, 112 N.C. 1, 16 S.E. 1011 (1893). 


3* Simes, op. cit. supra note 2, § 134. This is the time that is selected for determining the 
application of other technical rules of property, such as the rule against remoteness. Gray, 
The Rule against Perpetuities § 231 (R. Gray ed. 1942). 
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rule is applied. Furthermore, the Restatement, in a Comment, specifically re- 
gards the rule as inapplicable unless there is a life estate created in the ances- 
tor.33 Hence, the Restatement treats a devise to A for life, with remainder to his 
heirs, as not within the operation of the rule if A predeceases the testator. Cer- 
tainly, this position of the Restatement is in accord with any view of the rule 
which emphasizes that the ancestor should ‘ake an estate of freehold. While the 
development of the rule in Shelley’s Case in England lends some support to the 
decision in the Lydick case, in the absence of more persuasive precedent, the 
position taken by the Restatement appears to be more desirable as limiting the 
scope of an archaic and obsolete rule of property. 


UNREALIZED APPRECIATION—COMMENTS ON 
MODERN DIVIDEND STATUTES 


Is surplus which represents unrealized appreciation of fixed assets legally 
available for cash dividends?" In Randall v. Bailey such dividends were recently 
held authorized under the provisions of the New York Stock Corporation Law. 
The corporation had written up the value of its waterfront terminal property to 
over five times its original cost. From 1929 through 1932 a generous dividend 
policy was pursued even though the distributions considerably exceeded net 
income for the period. If the company had not listed its fixed assets at the 
appreciated value, the total of its liabilities and capital stock would have con- 
siderably exceeded its total assets throughout the period in question. On April 1, 
1933, only eleven months after the last dividend distribution, the company 
went into receivership, culminating in reorganization. 

Section 58 of the New York Stock Corporation Law provides: ‘No stock 
corporation shall declare or pay any dividend which shall impair its capital, 
nor .... declare or pay any dividend ... . unless the value of its assets re- 
maining after the payment of such dividend . . . . shall be at least equal to the 
aggregate amount of its debts and liabilities, including capital.”* The trustee 
appointed in the reorganization proceeding sought to recover from directors of 


3 Rest., Property § 312 (1940). 


33 Ibid., at Comment c. Among the earlier writers, Kent is in accord with the Restatement. 

4 Kent, Commentaries on American Law 259-60 (14th ed. 1896). It seems likely that Kent was 
relying on the authority of Blackstone, note 15 supra. As to other writers, who in other con- 
nections seem to imply the necessity for the ancestor to take a life estate, see 1 Hayes, Con- 
veyancing 542-46 (sth ed. 1840);- Kales op. cit. supra note 24, § 440. Actually, whether or not 
the position of the Restatement is adopted, where the ancestor predeceases the testator, many 
lapse statutes would limit the number of situations in which the problem might arise. 


* 288 N.Y. 280, 43 N.E. (2d) 43 (1942). 
? N.Y. Stock Corp. Laws (McKinney, 1940) § 58. 
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the corporation the amount of dividends claimed to violate this section. The 
Court of Appeals, affirming the decision of the Supreme Court,? held that Sec- 
tion 58 requires a valuation of assets before each dividend declaration and that 
in such valuations unrealized appreciation may be included. It therefore re- 
fused to impose liability upon the directors. 

The soundness of the court’s construction of the statute has been discussed 
elsewhere.‘ This note will be devoted to the general questions of policy which 
this decision raises. It may be urged in support of the rule of Randall v. Bailey 
that if the revaluation has a sound basis in increased market values or earnings 
prospects, creditors are not prejudiced by a dividend out of appreciation sur- 
plus, since the remaining assets exceed the liabilities by the required margin. 
The margin of safety principle rests, however, upon the assumption that credi- 
tors need protection against shrinkages which may jeopardize the collection of 
their claims. Fixed assets afford protection for creditors in two ways. In the 
first place, theoretically the assets may be sold to provide funds for payment of 
the debts—sold either by voluntary act of the corporation or under execution or 
other legal process. More realistically, however, fixed assets afford creditor- 
protection by maintaining the corporate income in order that its debts either 
may be paid out of earnings or may be refunded by new financing. From neither 
of these points of view should surplus representing unrealized appreciation be 
available for cash dividends. Such dividends represent an anticipation of the 
profit on a possible sale or of the profit from future operations, leaving creditors 
with the risk of future shrinkages. 

This speculative aspect of dividends from unrealized appreciation is striking- 
ly illustrated in Hayman v. Morris.s This case involved a corporation whose as- 
sets consisted of the stock of other corporations. The holding company had set 
up “good will” on its books at an amount representing a capitalization of antici- 
pated earnings of the subsidiaries in excess of “normal” earnings. The court 
took the view that the surplus created by setting up this good will item was 
available for cash dividends under the rule in Randall v. Bailey (although the 
case actually involved not a dividend but a purchase by the company of its own 
shares). Here, the company is obviously anticipating the expected profits of the 
future and leaving creditors with the risk that the expectations may be dis- 
appointed. 

If cash dividends out of unrealized appreciation of fixed assets so obviously 
violate the margin of safety principle, why is it that legislatures of many im- 


3 223 N.Y. Supp. (2d) 173 (S. Ct. 1940). 


4 Valuation of Assets to Determine Dividend Legality—the Bush Terminal Case, 50 Yale 
L.J. 306, 309-10 (1940); Dohr, Randall v. Bailey—Review of Decision, 70 J. of Accountancy 
564 (1940). Bonbright anticipated the court’s construction. 2 Bonbright, Valuation of Prop- 
erty 924 (1937). 


5 36 N.Y. Supp. (2d) 756 (S. Ct. 1942). 
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portant states have left the question open’ and that the New York court has 
construed an ambiguous statute as authorizing the practice? The answer may 
be that, while the margin principle has never been directly challenged, it has 
never been wholeheartedly accepted by businessmen, courts, or legislatures. It 
is easy to understand why this has been the case. The principle has never been 
implemented by rules which would constitute an effective and practical system 
of creditor protection. There have almost never been statutes fixing substantial 
minimum capital before debts may be incurred. Nor, in recent years, have there 
been statutes restricting corporate power to incur debts in excess of a prescribed 
ratio to capital invested. Corporate promoters have usually been left free to fix 
the amount of the creditors’ margin of safety, perhaps on the assumption that 
creditors could ascertain the amount of the capital and be guided accordingly. 

One may be skeptical as to whether many creditors have extended credit in 
reliance on the par value of issued stock or the stated value of no par shares. 
Such reliance would scarcely be intelligent in view of the absence of legal limita- 
tions on the incurring of further debts and the mortgaging of corporate assets to 
secure such advances. Intelligent credit investigation would devote little atten- 
tion to issued stock as compared with such factors as recent earnings and the 
character and liquidity of the assets. The problem of the short-term creditor, 
furthermore, is very different from that of long-term creditors. For neither of 
them does the traditional capital impairment rule afford an adequate basis of 
reliance. Both types of creditors frequently insist upon contractual limitations 
on the incurring of further debts or the distribution of dividends.’ 


It would probably be impossible to prescribe by statute an adequate system 
of creditor protection through regulation of debt and asset ratios. The require- 
ments of different industries are exceedingly diverse. The work of the Securities 
and Exchange Commission under the Public Utility Holding Company Act of 
1935 shows how difficult the task is, even for an administrative body dealing 
with a single industry and with detailed controls over security issues and ac- 


counting.® 


6 Some states have enacted specific provisions covering the problem. The recently adopted 
corporation statutes of Illinois, Ohio, and California prohibit cash dividends from unrealized 
appreciation. Ill. Rev. Stat. (1941) c. 32, § 157.41(c); Ohio Code Ann. (Throckmorton, 1940) 
§ 8623-38(b); Cal. Civ. Code (Deering, 1941) § 346. Michigan apparently allows distribu- 
tion of unrealized appreciation to preferred stockholders, but the source of the dividend must 
be disclosed. Mich. Stat. Ann. (Henderson, 1937) § 21.22. Wisconsin, surprisingly, provides 
that “any corporation which has invested net earnings or income in permanent additions to 
its value, may declare a dividend either in money or in stock to the extent of the net earnings 
or income so invested or of the said increase in the value of its property; but the total amount 
of such dividend shall not exceed the actual cash value of the assets owned by the corporation 
in excess of its total liabilities, including its capital stock.” Wis. Stat. (1939) § 182.19(2). 
California prohibits even stock dividends from unrealized appreciation. Cal. Civ. Code 
(Deering, 1941) § 346a. 

7 Writing Down Fixed Assets and Stated Capital, 44 Yale L.J. 1025, 1043 (1935). 


§ In the Matter of Consumers Power Co., S.E.C. Holding Co. Act Release No. 1854 (1939); 
In the Matter of Engineers Public Service Co., S.E.C. Holding Co. Act Release No. 2535 
(1941). 
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In the light of such efforts the traditional dividend law appears an exceed- 
ingly crude type of control. The capital impairment rule, as applied by the 
courts, may in some cases appear unduly lax and in other cases unduly strict, 
especially after periods of far-reaching business changes. Perhaps with such 
situations in mind legislatures have left corporations with wide powers to reduce 
their capital stock. These provisions furnish a striking illustration of the failure 
of modern legislation to carry out the margin of safety principle. With few and 
relatively unimportant exceptions, reduction of capital is authorized without 
adequate protection for creditors.’ In many important states, capital may be 
drastically reduced and dividend restrictions avoided, subject only to the re- 
quirement that assets be kept in the corporation sufficient to cover its debts and 
the amount of the reduced capital. Such statutes apparently reflect skepticism 
as to the policy underlying the capital impairment rule. Furthermore, the ex- 
istence of this large loophole makes it understandable that judges should hesi- 
tate to apply the margin of safety principle strictly in other situations. Why 
insist on the maintenance of a given margin if the margin itself may be legally 
reduced by simple procedures which involve little protection for existing credi- 
tors? 

If the traditional capital impairment rule is crude and inflexible in its opera- 
tion and if the differences among industries and types of loans make it imprac- 
ticable to establish margins of safety suggested by sound credit policy, is there 
any other alternative? One might suggest substituting for the traditional rules 
a simple requirement of due care on the part of the directors, due care in the 
light of the amount and due dates of the corporate debts, the extent and 
liquidity of the corporate assets, its requirements of working capital, and gen- 
eral business conditions. There are vague suggestions of such a rule by way of 
dicta in the cases.” Furthermore, Section 5 of the Uniform Fraudulent Con- 
veyances Act might be construed to have this effect. This section makes fraudu- 
lent a transfer without consideration “when the person making it is engaged in 

. a business . . . . for which the property remaining in his hands . . . . is an 
unreasonably small capital ” This provision has seldom been invoked in 
corporate dividend cases** and would probably not be construed to invalidate 
a dividend authorized by the general corporation act. It is not inconceivable 
that courts might, of their own motion, work out standards of adequate stock 
financing to support the corporation’s debts. This is suggested by decisions 

» The entire problem and possible remedies are elaborately discussed in Writing Down Fixed 
Assets and Stated Capital, 44 Yale L.J. 1025 (1935); Capital Stock Reduction as Affecting the 
Rights of Creditors, 47 Harv. L. Rev. 693 (1934). 


*° Ballantine has suggested such a rule as more practical than the present, complicated 
statutory rules. Ballantine, A Critical Survey of the Illinois Business Corporation Act, 1 Univ. 
Chi. L. Rev. 357, 371 (1934). 

11 In re College Chemists, Inc., 62 F. (2d) 1058 (C.C.A. 2d 1933). For the same problem un- 
der insurance statutes, see Van Schaick v. Carr et al., 10 N.Y. Supp. (2d) 567 (S. Ct. 1938). 
The possible application of the theory of fraudulent conveyances to improper dividends is dis- 
cussed in 2 Glenn, Fraudulent Conveyances and Preferences §§ 604, 605 (1940). 
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which result in subordination of claims of a parent corporation based on ad- 
vances to an inadequately financed subsidiary.” Despite these analogies, sub- 
stitution of a general due care standard for dividends would probably be un- 
desirable. It may be doubted that such a statute would often result in actual 
recovery from a director, especially if the alternatives were no liability or joint 
liability for the full amount of the illegal dividends. 

There is one situation, however, where a due care rule would seem desirable: 
the situation of the corporation whose fixed assets have suffered a shrinkage in 
value. Randall v. Bailey apparently not only permits use of increased values for 
dividend purposes but also requires the use of decreased values. This aspect of 
the decision will probably give serious concern to corporation lawyers. Indeed, 
one may question the wisdom of a rule which may require frequent appraisals of 
fixed assets and going concern values if directors are to be safe in distributing 
current earnings. Prior to Randall v. Bailey, while the authority is meager, it has 
been generally thought that account need not be taken of unrealized shrinkages 
in fixed asset values."? In many cases the dividend may be entirely sound de- 
spite such shrinkages. In other cases, however, where serious and permanent 
impairment of earning capacity is indicated, the dividend may leave creditors 
with clearly inadequate protection. Here, the due care requirement might oper- 
ate usefully to prevent injury to creditors in the more serious cases. 


DISBARMENT PROCEEDINGS—CONTROL OF THE JUDICIARY 
BY UPPER COURTS 


Default by the surety on a bail bond instigated an investigation by the Chi- 
cago Bar Association of the practice of municipal court judges in the approval of 
such bonds. As a result of this investigation the Association, acting as commis- 
sioners of the court, brought disbarment proceedings against the defendant, a 
municipal court judge. The commissioners charged that the respondent’s fail- 
ure to ascertain the financial responsibility of those posting bonds “tended to 
bring the bar and the judiciary into ill repute and to obstruct justice.” They 
contended, moreover, that such carelessness violated the municipal court rule 
which established as “‘the duty of a judge [the ascertainment of] the condition of 
the title and the value of the real estate scheduled.”* The complaint was held 
dismissed. In re McGarry.? 

*® Taylor v. Standard Gas & Electric Co., 306 U.S. 307 (1939); Israels, The Implications and 
Limitations of the “Deep Rock” Doctrine, 42 Col. L. Rev. 376 (1942). 


13 2 Bonbright, Valuation of Property 924-25 (1937). But see Guaranty Trust Co. v. Grand 
Rapids, G.H. & M. Ry. Co., 7 F. Supp. 511 (Mich. 1931); Vogtman v. Merchants’ Mortgage 
and Credit Co., 20 Del. Ch. 364, 178 Atl. 99 (1935). 


* Rule No. 9 of the Municipal Court of Chicago. The rule is quoted in part in the instant 
case, In re McGarry, 380 Ill. 359, 362, 44 N.E. (2d) 7, 9 (1942). 


* 380 Ill. 350, 44 N.E. (2d) 7 (1942). 
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The contention based on Rule No. 9 of the municipal court of Chicago was 
dismissed because the relators failed to establish that the rule was mandatory 
rather than merely advisory, as most of the municipal court judges had ap- 
parently regarded it. The court likewise dismissed the plea for disbarment 
premised on the defendant’s general dereliction. It was said that a judge might 
be disbarred only when it was clearly established that the acts complained of 
were non-judicial in character. Since the commissioners failed to establish this, 
the proceeding was dismissed. 

That a judge should not be liable in a civil suit for damages senile arising 
from his judicial conduct had been established by the United States Supreme 
Court in Bradley v. Fisher.4 The policy was there articulated that concern for an 
independent judiciary necessitated immunity for judges for acts done within 
-their judicial capacity, at least from the harassment of disappointed suitors. 

To provide some check on the activity of judges, however, states have pro- 
vided for impeachment by the legislature. The court in the instant case, moti- 
vated in part by the immunity policy voiced in the Bradley case and in part by 
the presence of the constitutional remedy of impeachment, refused to disbar the 
defendant without a showing that his carelessness lay outside his judicial char- 
acter. Thus, a rule conceived to eliminate the crowding of courtrooms, which 
would result if suitors were allowed to vent their chagrin on judges who had de- 
cided against them, was appropriated in this case to an entirely different situa- 
tion, where the danger of multifarious suits is absent. The Chicago Bar Associa- 
tion will probably not bring such actions very often. 

The court having decided that a judge could not be disbarred unless the acts 
complained of fell outside his judicial function, dismissal of the rule against the 
respondent was inevitable. For almost all activities involved in the setting of 
bail are traditionally judicial.’ Yet, establishing the judicial or non-judicial 
character of one’s activities as the criterion for disbarment seems highly unsatis- 
factory. A review of the precedents will reveal that a workable distinction has 
never been formulated.’ Until such a distinction is clearly set out, if that is pos- 


3 The rule was ignored on 2400 occasions by the municipal court judges, but no other judge 
ignored it as frequently as did the respondent, who approved bonds in violation of the rule 398 
times. In re McGarry, 380 Ill. 359, 362, 372, 44 N.E. (2d) 7, 9, 13 (1042). 


480 U.S. 335 (1851). 


5 Smart v. Cason, 50 Ill. 195 (1869); en ane ts Il. 291 (1853). Under the Ill. 
Rev. Stat. (1941) c. 37, § 406, it is arguable that the respondent’s acts were the type which 
might be delegable to a clerk and therefore non judicial, But this statute was not considered, 
and the court felt that at best the relators had failed to establish the respondent’s conduct as of 
non-judicial character. 

* In fact, no line of cases applying a consistent approach has been found. The approaches of 
higher courts to the problem of disbarring a sitting judge have been singularly complicated. It 
is all the more surprising, therefore, that the Illinois court should have ostensibly predicated 
its decision on the resolution of the issue of whether the acts involved were judicial or non- 
judicial. The following cases are cited because they reveal the failure to develop an under- 
standable and objective approach to the problem. In the first group, the courts implicitly con- 
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sible, decisions based on that approach must be hit-or-miss. 

Other states have avoided the problem posed by the tenuousness of this dis- 
tinction. The New York court, for example, has refused to disbar a sitting judge 
on any grounds.’ This position is determined largely by the fact that in New 
York membership in the state bar is a prerequisite to judicial office. So, if a sit- 
ting judge were disbarred he would lose one of the qualifications necessary to 
hold office; and yet the disbarring court would not have the power to remove 
him from office. An impossible situation with respect to tenure would therefore 
have arisen. The Wisconsin court has attacked this dilemma, implying that loss 
of membership in the state bar will involve loss of office.* Seizing the other 
horn, in Jn re Holland, the Illinois Supreme Court stated that disbarment pro- 
ceedings would be considered as dealing only with a defendant’s status as attor- 
ney and not as judge.® 

Though this statement is only a dictum in the Holland case, it permits the 
inference that the Illinois Supreme Court, besides disregarding the logical im- 
passe which has frustrated the New York court, intends to maintain impeach- 
ment as the only means of disciplining a sitting judge. The position reduces to 


strued the acts complained of as judicial in character; in the second group, the acts were im- 
pliedly non-judicial. (1) Acts considered judicial in character: In re Gibbs, 51 S.D. 464, 214 
N.W. 850 (1927) (municipal court judge bestowed favors on certain lawyers and remitted fines 
inter alia; these were said to be judicial actions, but the court refused disbarment); In re Silk- 
man, 84 N.Y. Supp. 1025, 88 App. Div. 102 (1903) (surrogate judge practiced law in violation 
of a constitutional provision; this was said to be a judicial act, but the court refused disbar- 
ment, holding that this would effect the removal of a judge, a function strictly delegated to the 
legislature); Baird v. Justice’s Court of Riverside Township, 11 Cal. App. 439, 105 Pac. 259 
(1909) (to the same effect as the Silkman case). (2) Acts considered non-judicial in character: In 
re Hobbs, 75 N.H. 285, 73 Atl. 303 (1909) (attorney-respondent, while serving as a justice of the 
peace, tried and convicted defendants without having any complaint or warrant as the basis of 
such proceedings; the court considered this only as conduct unbecoming to an attorney, and 
the respondent’s judicial capacity was not considered) ; State v. Peck, 88 Conn. 447, 91 Atl. 247 
(1914) (respondent was an attorney who, while acting as a probate judge, extorted a fee from 
an estate before him in probate; he was disbarred, the court holding that the acts complained of 
were unworthy of an attorney, and the respondent’s judicial character was not considered); In 
re Copland, 66 Ohio App. 304, 33 N.E. (2d) 857 (1940); appeal dismissed 137 Ohio St. 637, 32 
N.E, (2d) 23 (1941) (municipal judge published an opinion in a fictitious cause; this was re- 
garded by the court as a non-judicial act). 

This note is obviously not directed to the function of building order from the chaos of the 
existing approaches to the problem of disbarring a sitting judge. Adequate treatment of this 
problem would involve a major investigation, an investigation which might well be under- 
taken, however, in view of the importance of the problem to the legal profession as well as to 
the community. 


7In re Strahl, 195 N.Y. Supp. 385 (1922); In re Silkman, 84 N.Y. Supp. 1025 (1903). 


* In re Stolen, 193 Wis. 602, 214 N.W. 379 (1927); cf. In re Spriggs, 36 Ariz. 262, 284 Pac. 
521 (1930). 


* In re Holland, 377 Ill. 346, 36 N.E. (2d) 545 (1941); cf. In re Burton, 67 Utah 118, 246 
Pac. 188 (1926); In re Breen, 30 Nev. 164, 93 Pac. 997 (1908). 
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this: A judge may not be disciplined for acts which are done in his judicial 
capacity (the annexed theory of Bradley v. Fisher); but if a person who is both 
attorney and judge is disciplined, the censure (disbarment) will attach only to 
his identity as attorney. So, a judge may not be attacked for his derelictions if 
they are within his judicial capacity ; nor may he be attacked—qua judge—if the 
acts complained of are mot judicial in character. Add to this the unsatisfactory 
test for distinguishing judicial from non-judicial acts, and it appears that any 
control over the conduct of lower court judges is in Illinois largely illusory. 

Public sentiment and impeachment proceedings by the legislature, then, are 
the only reins. As for public sentiment, if the system of electing municipal court 
judges is any indication,’ there will be little to ameliorate the situation from 
this, the most important, source. As for the legislature, though it may not, like 
public feeling, be characterized as apathetic, still, in view of the ramified pro- 
ceedings necessary to institute impeachment action, little can be hoped for from 
that direction.” 

Suspicious policing of the activities of municipal court judges is neither de- 
sirable nor necessary. It is not desirable because it is to the interest of society to 
maintain a dignified, independent judiciary. It is not necessary because the 
machinery exists which will provide a satisfactory framework of freedom and 
control if it is allowed to operate. This suit brought by the Chicago Bar Associa- 
tion indicates the existence of the machinery. 

Perhaps the coercion exerted by the Bar Association is less desirable than the 
healthy criticism, expressed at the polls as well as from day to day, of an in- 


formed and moral community; yet, it takes no keen insight to detect the absence 
of the latter. Accordingly, it seems unfortunate that the Illinois Supreme Court 
should have extended the policy of Bradley v. Fisher to such cases as this, in 
which the possibility of vexatious suits is absent. 

Indeed, freedom and responsibility of the judiciary might be promoted if the 
upper courts, cooperating with the Bar Association or a similar organization, 
assumed more control of the judicial actions of lower court members.” If the 


*© Voters in Chicago are even more indifferent to the qualifications of candidates for judicial 
office than they are with respect to candidates for other offices. Seemingly at least, the most 
important prerequisite to election to the municipal bench is getting one’s name on the right 
side of the ballot. 


11 The situation in In re Burton, 67 Utah 118, 154, 246 Pac. 188, 201 (1926), is an impressive 
example of the inadequacies of impeachment as a means of controlling, let alone improving, the 
judiciary. 

2 Courts have long accepted responsibility for the activities of members of the bar [see the 
statement by Chief Justice Marshall in Ex Parte Burr, 9 Wheat. 529 (1824)]. Some state courts 
have indicated impatience, moreover, with the notion that control of judges is to be restricted 
to the legislature [see In re Copland, 66 Ohio App. 304, 33 N.E. (2d) 857 (1940); State v. Peck, 
88 Conn. 447, 91 Atl. 274 (1914)]. That the courts may in the future find some means of slash- 
ing through the conceptualistic difficulties posed by a strict separation of powers theory is 
therefore not inconceivable. See In re Breen, 30 Nev. 164, 93 Pac. 997 (1908). 
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control were properly exercised it would not impair the power of impeachment 
delegated to the legislature in state constitutions." 


3 The suggestion here is that the courts, in order to exercise a reasonable control, need not 
pre-empt the impeachment power of the legislature. More flexible means of control would not 
involve a high degree of creativeness but merely serious attention to a situation which is much 
in need of remedy. If a judge knew that his conduct might lead to disbarment, such awareness 
would necessarily affect his behavior in a healthy way. If, in addition, he knew that laxity in 
office might, for example, stimulate the upper courts to impose a fine, he might similarly be 
induced to more dignified conduct. By restricting the right of bringing actions against judges 
to some such organization as the Bar Association, the objection that judges would be subjected 
to the sort of harassment meant to be avoided by the rule of Bradley v. Fisher could not rea- 
sonably be interposed. 
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Cases on Torts. By Edward S. Thurston and Warren A. Seavey. St. Paul: West 
Publishing Co., 1942. Pp. xxxix, 1027. $6.00. 


Cases and Materials on Torts. By Harry Shulman and Fleming James, Jr. Chicago: 

Foundation Press, Inc., 1942. Pp. xvii, 1093. $6.50. 

Thurston and Seavey’s case book is the new Harvard case book on torts. Shulman 
and James’ case book is the new Yale case book on torts. Both appeared the same year. 
This Harvard case book is a continuation of the long tradition of the leading and ever 
developing Harvard case book on torts, which two generations of lawyers have known 
in its successive editions under the name of Ames and Smith’s Cases on Torts. The 
Yale case book is a new venture which in this subject now terminates at Yale the neces- 
sity of importation of the needed instructional case book merchandise from rival 
schools. The Harvard case book is a new and much improved model of a well-estab- 
lished and favorably-known line of basic law school merchandise. The Yale case book 
is an effort of a new competitor to reach the same general market with a new and strik- 
ingly different product designed to serve the same general use. To those whose col- 
legiate emotions respond to contrasts and competitions between Harvard and Yale, 
this aspect of the contrast between these two case books can afford a pungent stimu- 
lator. 

Having examined these case books with some care but without classroom experience 
with their use, I am impressed that each can be made the foundation for an excellent 
law school course in the law of torts. Other good torts case books are also available. 
The question of which is to be regarded as the very best for purposes of law school in- 
struction may largely involve personal factors and points of view. In this regard, of 
course, much will depend on the interest and skill as well as the point of view of the 
instructor in charge who uses the book. The law of torts is itself so intrinsically fas- 
cinating that any of the available torts case books of reasonable completeness of sub- 
ject matter can become the foundation for a good course, irrespective of the compiler’s 
particular views of the subject. 

This Harvard case book apparently differs from its predecessors chiefly in three 
significant aspects. It adopts, broadly speaking, the general arrangement of the ma- 
terials which was exemplified in former Dean Pound’s temporary edition of the Ames 
and Smith Case Book, thus finally replacing the Topsy-like “just growed” conglomera- 
tion presented in the somewhat disjointed combination of the separate and less an- 
alytically systematized collections of Dean Ames and Professor Smith. It brings the 
law of torts up to date by introducing many recent cases which have synthesized 
modern thought, largely a result of novel fact situations and activities, with older legal 
conceptions. While setting out with reasonable completeness certain leading cases 
showing how the courts have reasoned in applying the law to the facts involved in each 
of the main topics selected for instructional attention, it supplements these leading 
cases with a large number of digested or summarized cases. This last mentioned feature 
the compilers indicate in their preface as their most distinctive contribution to this 
case book in its present form. 
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The Yale case book also includes many recent cases, but is a much more emphatic 
departure from the pattern of earlier case books in this field. Other torts case books 
traditionally have opened with the relatively familiar and relatively well settled ma- 
terials on battery and assault, imprisonment, etc.; have proceeded thereafter to the 
topic of negligence in its various ramifications, and have come much later in the course 
to definite consideration of the highly controversial topic of absolute liability. This 
Yale case book, however, opens with absolute liability, then passes to an elaborate 
examination of negligence and related matters, goes on to misrepresentation and def- 
amation, and does not reach assault, battery and imprisonment till its closing chapter. 
This book departs from the pattern of most of the earlier case books on torts, too, in 
using “Motor Vehicles” as one of its chapter and classification heads, about which to 
gather legal materials, rather than at this point to arrange the materials according to 
legal categories. This chapter in the book is reminiscent of Dean Green’s case book 
on torts at Northwestern University, which arranges practically all of its materials 
according to fact groupings rather than according to legal categories. 

These large differences between the Harvard and the Yale case books on torts afford 
tempting opportunities to a reviewer to expand his views on the functional approach to 
legal materials. I prefer, however, in the personal comments that follow to dwell on 
two aspects that in connection with these two books happen to interest me more. This 
personal comment of course mainly exemplifies certain differences between the com- 
pilors and myself in our respective points of view in dealing with the torts materials 
assembled. I realize that such comment can be as much a reflection upon the reviewer 
as upon the works upon which he comments. 

My first personal comment on these case books touches their treatment of the ma- 
terials dealing with absolute liability. The Harvard case book puts great emphasis on 
the negligence materials. It relegates direct treatment of liability without fault to a 
minor place, devoting to it only about a tenth of the space given to negligence ma- 
terials. It tends to leave the impression that fault is the general basis for tort liability, 
and that absolute liability, being in this respect exceptional in character, can be proper- 
ly applied only if the facts in the instance fall clearly within the range of certain nar- 
rowly limited groups of legal precedents. This general viewpoint has been widespread 
in the legal profession. I believe, however, that even negligence when adequately an- 
alyzed demonstrably involves absolute liability up to the point found to constitute due 
care. I also believe that absolute liability is both more pervasive and more expanding 
in its range of application than is indicated by the traditional verbal formula about 
“no liability without fault.” Accordingly, I would have liked to see greater emphasis 
placed on absolute liability in this Harvard case book. An instructor in charge of the 
course, however, can here readily give added emphasis of his own in using these ma- 
terials. 

The Yale case book places much greater emphasis on absolute liability as an under- 
lying basis of responsibility for torts. This increased emphasis, naturally, I greatly 
appreciate. I greatly doubt, however, the pedagogic usefulness of the arrangement of 
topics here adopted. If that arrangement is followed, the course in torts for first year 
law students will begin with the deepest and most controversial question that arises in 
the entire subject, and postpone to its close the much more familiar questions of in- 
tentional interference involved in assault, battery, and imprisonment. These latter 
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are matters which are relatively much better settled, even. though at times complicated 
with other questions, such as malicious prosecution. 

Each of these case books might contain more definite references showing the re- 
lation between the expanding range for the application of absolute liability in tort 
cases and the increasing concern for general security manifested in our own time both 
at home and abroad. 

The public conscience of our time is sensitive to the moral concept of the brother- 
hood of man. Even its verbal expression in current political vernacular has broadly 
taken the form of regulations assertedly designed to prevent exploitation of the weak 
by the strong. Such an underlying public conscience can hardly fail to glimpse a sin- 
ister aspect in the basic morality which is embodied in the slogan of “‘no liability with- 
out fault.” That basic morality, which lets the careful operate with impunity at the 
expense of the careless, is in some respects closely akin to the basic morality of the 
much older and more primitive slogan of “might makes right,” to which the inter- 
national gangster nations of our time are in effect committed. 

Substantially unsupported verbal slogans were popularized in this country, through 
the early professional writings of such men as Justice Holmes and Professor Bohlen, 
to the effect that it is inherently unjust to hold an innocent actor answerable for the 
harm his proper conduct inflicts upon his equally innocent victim. Such slogans were 
forgetful of the underlying policy which supports workmen’s compensation acts and 
other instances of well-established absolute liability. Such slogans can no longer be 
accepted as axiomatic, if, indeed, they are entitled to any weight whatever. In the 
light of present-day standards of justice, such unsupported slogans seem hollow and un- 
convincing. How can it be necessarily unjust to require him who reaps the advantage 
of his own harmful activity also to bear the burden which he thereby inflicts upon his 
neighbors? How is it necessarily more just in such cases to give the benefit to the actor 
while throwing upon his innocent victim without redress the risk and burden of harm 
caused thereby? 

The reality of course is that neither negligence nor absolute liability have a universal 
range of application as the basis for tort liability. Each has a more limited and, his- 
torically, a more or less fluctuating range of application. Whether newly arising prob- 
lems fall within the range of the one or the other is a constantly recurring fundamental 
inquiry whose merits must from time to time be re-examined. 

For the perspective of absolute liability suggested in the foregoing comment oc- 
casional direct hints can be found in the Yale case book. The compilers of the Yale 
case book without directly mentioning “allocation of risk” do repeatedly point out the 
problem of the “distribution of the loss” for consideration on its merits. Direct sug- 
gestions of this sort, however, are at this point much less obvious in the Harvard case 
book. The Harvard case book in this regard almost entirely leaves the student to seek 
his own interpretation of the legal materials from which he must select controlling prec- 
edent from the field of negligence or from the field of absolute liability for application 
to novel situations. 

My second personal comment on these two case books touches their dealing with 
the problem of defamation by radio. It was my very great professional good fortune 
to participate in the litigation involved in the case of Sorensen v. Wood. This was the 


* 123 Neb. 148, 243 N.W. 82 (1932). 
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first appellate case of this type anywhere reported, It applied the law of defamation to 
the broadcasting station as well as to the speaker before the station’s microphone. It 
was at the time a completely new case on a novel state of facts. It involved the very 
fundamental underlying question of whether the liability of the broadcasting station 
was properly to be controlled by analogies drawn from negligence or from the absolute 
liability of defamation as the basis for legal responsibility in the instance. 

Such being the fundamental problem involved in defamation by radio, it seems to 
me a little odd to find the Harvard case book introducing the subject of defamation by 
radio through a case which did not touch that fundamental problem at all, but was 
preoccupied only with the minor incidental question as to whether defamation by radio 
was to be treated as slander or as libel—and which, according to my own view, even 
reached the wrong result on that. A little further on in this material, however, the 
Harvard case book appropriately puts in juxtaposition the two cases now available 
whose opinions most elaborately discuss from opposing standpoints that fundamental 
question itself. Knowing Professor Seavey as I do from my acquaintance with him 
while he was my law school dean at Nebraska for an interval years ago, I am not sur- 
prised that in his case book he has not directly indicated which of the conflicting views 
he himself believes to be “sound.” . 

The Yale case book in its handling of defamation by radio shocks me more violently. 
The compilers introduce the problem of defamation by radio through the Summit 
Hotel Company case,? which involves a defamatory interpolation. The compilers sub- 
mit an abstracted statement of the underlying facts involved in that case. This ab- 
stract repeats without comment or correction the preposterous fact assertion which 
the court’s opinion in that case indiscriminately repeated in substantially the language 
found in briefs of counsel for the broadcasting company, that the broadcasting com- 
pany had rented its facilities to the advertising concern that supplied the speaker at 
the microphone. The compilers thus without warning put law students using this book 
into the verbal trap for the unwary laid for the courts by counsel for the broadcasting 
companies. This verbal trap for the unwary places the analysis of the problem on the 
entirely fictitious factual basis of investigating whether the lessor of radio broadcasting 
facilities can properly be held liable for defamation perpetrated by his lessee. After 
this distortion of the real facts in this summary form, the compilers reproduce con- 
siderable portions of the court’s opinion which discusses the question thus posed. This 
opinion, thus reproduced, also avowedly proceeds on the utterly erroneous basic legal 
assumption that in our law, outside of certain narrowly restricted land cases, there can 
be no tort liability without fault. 

In the treatment thus accorded in the Yale case book in dealing with defamation by 
radio, what has happened to the compilers’ perspective on absolute liability as an 
underlying basis for tort responsibility? Do the compilors, like Professor Bohlen, re- , 
gard it as good policy in cases of defamation by radio for the law to throw the risk of 
non-negligent defamatory broadcasts upon the passive and innocent victim rather 
than upon the radio station that did the broadcasting? If so, why? On the other hand, 
did the compilers select the Summit case as a horrible example? It may well be used for 
that purpose. These questions still remain with me after finding the compilers at a 
later page? paying me the doubtful compliment of emphasizing my connection with 


? Summit Hotel Co. v. Nat. Broadcasting Co., 336 Pa. 182, 8 A. (2d) 302 (1939). 
3P. 1004. 
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Sorenson v. Wood and then citing against that case the very one-sided and inaccurate 
list of law articles cited against it in footnotes in the opinion of the Summit case. That 
list, as I have elsewhere pointed out, consists almost entirely of selections inspired from 
sources directly traceable to attorneys for broadcasting companies. This Yale case 
book at this point leaves with me the impression that whether or not the compilers re- 
gard the lusty legal infant, Sorenson v. Wood, as in any sense my child they are in any 
event inclined to regard him as a naughty boy. He certainly has been much maligned 
in writings by lawyers for broadcasting companies. A number of courts, however, 
have treated him much more kindly. I have been gratified to notice, also, that the lat- 
est comprehensive discussions of this matter to come to my attention‘ also treat him 
much more kindly. 
LAWRENCE VoLp* 


A Cataloging Manual for Law Libraries. By Elsie Basset. New York: H. W. Wilson 

Co., 1942. Pp. 365. $5.00. 

The scope of the manual is much wider than its title would indicate. It deals with 
law cataloging, law classification, assignment of subject headings, administration of 
the cataloging department, and relation of the cataloging department to other divi- 
sions of the library. The textual presentation is enlarged by appendixes consisting of 
subject heading outlines and classification schemes, bibliographies with recommended 
readings for each chapter, and a sample catalog. 

The manual is projected against the general cataloging rules which have been adopt- 
ed by the American Library Association and interpreted in cataloging treatises of a 
general nature—rules which are put into practice by the majority of the American 
libraries. 

In introducing the chapters dealing with the various aspects of cataloging and 
classification, Miss Basset does not tell anything which a person trained in cataloging 
would not have known. But this background material is not intended for the trained 
librarian. It is a person without library training who will appreciate the succinct and 
plain overviews. The reviewer does not wish to imply that the chapters on cataloging 
are not valuable to the general cataloger who is faced with the cataloging of a law col- 
lection. After skimming a few introductory paragraphs in each chapter, he will find 
adaptations of the general cataloging rules to the field of law and examples drawn from 
the field of law which are infrequently encountered in general cataloging literature. 
Let us take as an example the assigning of book (or Cutter) numbers. As a rule, a book 
number is taken from the author’s name in order that the arrangement of the books on 
the shelves may follow the arrangement of the catalog cards. Library practice makes 
an exception of this rule in the case of biographies. The Cutter number is chosen from 
the name of the biographee rather than from the biographer’s name—a procedure 
which brings together all writings about a certain person. Miss Basset rightly extends 
this exception to the determination of Cutter numbers for documents concerning 
single trials. Such documents are “‘cuttered” from the name of the trial rather than 


‘Finlay, Defamation by Radio, 19 Can. Bar Rev. 353 (1941); Eldredge, Modern Tort 
Problems (1941). 


* School of Law, University of Nebraska. On leave for the duration of the war, for the time 
being in the Lands Division, Department of Justice, Washington, D.C. 
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from that of the person reporting it. To give her example: Seldon, Samuel L., Opinion 
in the Parish Will Case, is cuttered from Parish and not from Seldon. In that way all 
writings relating to the individual trials are placed together on the shelves. 

Miss Basset emphasizes again and again the role which Library of Congress cards 
should play in the cataloging process. Although she expects libraries to avail them- 
selves of the Library of Congress card service whenever possible, she makes librarians 
aware of the fact that the cataloging rules as followed by the Library of Congress are 
not in every way suitable for all kinds of libraries. For instance, digests of reports or 
digests of statutes would logically be placed with the corresponding reports and stat- 
utes. The Library of Congress feels that the digesters must be given due credit and 
usually enters digests under their names. On account of this considerate treatment 
digests are separated from the reports or statutes with which they are concerned. A 
digester would probably be just as well satisfied with the secondary entry to which he 
is, for example, relegated in Miss Basset’s manual and in Columbia University Law 
Library. 

Another point with regard to Library of Congress cards is well taken. The Library 
of Congress cards are primarily designed for the catalog of the Library of Congress. 
They contain bibliographical detail much of which may not be required in a small 
library. If small libraries accept the Library of Congress style as a pattern, they are 
cautioned by Miss Basset not to imitate the Library of Congress procedure slavishly 
but to adapt it to their own necessities. If libraries have to produce cards of their own, 
it may therefore be advisable to omit certain data—perhaps parts of the collation, or 
notes relating to editorship. It is further stressed by Miss Basset that the subject 
headings supplied on the cards are meant for the general library catalog. Some sub- 
jects noted on the card may not be sufficiently technical for the special library; others 
may contain information not needed in a catalog consisting exclusively of legal ma- 
terials. To give one of Miss Basset’s examples, “Forms (Law)” as used by the Library 
of Congress is desirable for a general catalog, but “‘Forms’”’ is satisfactory for a catalog 
of only legal materials, since here it is not necessary to distinguish legal forms from 
other forms. 

The purposes both of subject headings and classification are clearly brought out and 
well illustrated with examples. The subject heading lists supplied in the Appendix and 
those referred to in the bibliographies offer to any cataloger new avenues to this prob- 
lem. 

Since the Library of Congress classification for law has not yet been published, li- 
braries have to rely on outlines which have been prepared elsewhere. The examples and 
the references given by Miss Basset to the works of Frederick C. Hicks, A. Arthur 
Schiller, Miles O. Price, Thomas S. Dabagh, and others clearly reveal the present status 
of law classification. It is understandable that she should have a preference for the out- 
lines developed at Columbia University, in which she has had a considerable share; 
but here, as throughout her book, she is anxious to present objectively and fairly the 
endeavors of others. 

It may be open to doubt whether Miss Basset’s stand against a divided catalog is 
justified. To substantiate such a claim it would be necessary to offer at several institu- 
tions to the same or similar groups of users alternately the single catalog and the divid- 
ed catalog. The reactions of the users could then be a basis for establishing the su- 
periority of one kind of catalog over the other. 





BOOK REVIEWS 365 


The manual is designed for law catalogers of different backgrounds. It is designed to 
serve those who are trained in cataloging but not in law and for those who are trained 
in law but not in cataloging. Thus, on account of its dual objective one might expect 
the book to contain sections with which a library-trained person is well familiar. How- 
ever, Miss Basset has, on the whole, succeeded in reducing to a minimum observations 
on cataloging and classification in general. She never loses sight of her problem: to de- 
limit, describe, and evaluate law cataloging and law classification. Not only will her 
manual be helpful to law catalogers, but it will also be of value to library administra- 
tors who might find it necessary to establish or change law cataloging policies. It is in 
every respect so well done that it could easily serve as a pattern for cataloging manuals 
in other special fields. 

Fritz Verr* 


Law in Medical and Dental Practice. By Jack Neal Lott, Jr., and Robert Hanes 
Gray. Chicago: Foundation Press, Inc., 1942. Pp. vi, 499. $4.75. 


This book offers a new and helpful approach to the problem of familiarizing medical 
and dental students with Medical Jurisprudence. It is a textbook designed to replace 
or to supplement lectures and to supply case records for collateral reading. It was com- 
piled because the authors were dissatisfied with the customary methods of teaching. 
After several years of experience they concluded that students of medicine and den- 
tistry, usually unfamiliar with legal terminology, tended to acquire from lectures only a 
hazy understanding of medico-legal problems. Convinced of the educational value of 
the concrete example, they became aware of the difficulties in finding suitable material 
for assigned or suggested reading. Medical and dental students do not always have 
access to a law library, even if they know how to use one. For such reasons the authors 
chose to present important aspects of Medical Jurisprudence through the use of case 
abstracts. 

The cases included in this book were selected because of their value in clarifying 
legal principles. Thus, though they do not always represent the majority rule, in order 
to leave no doubt as to the prevailing opinions and their important exceptions supple- 
mentary notes and comments from the law reviews have been added as needed. Legal 
authorities and relevant cases have been cited; many abstracts contain quotations 
from testimony, from judicial and court decisions, from dissenting opinions, and from 
reference texts. In essence this is a legal textbook, but one in which the medical as- 
pects of cases have been stressed, and special pains have been taken to make legal 
principles clear to the novice. 

The authors have stated emphatically that this work was not intended to be en- 
cyclopedic. The problems chosen for detailed presentation usually have to do with the 
more traditional fields of Medical Jurisprudence. To explore the newer and more con- 
troversial aspects by means of the case method would be no small task. This is es- 
pecially true of many problems having to do with social and industrial medicine, with 
the use of the corporate device in the practice of medicine and dentistry, and with the 
admissibility as evidence of the results of new technical procedures. Certainly it is be- 
yond the scope of a textbook for beginners to attempt detailed analyses in fields where 


* Acting Law Librarian, University of Chicago Law Library. 
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constitutionality is untested and statutes have not yet been subjected to review and 
interpretation. 

The first and most extensive of the five main subdivisions of this text deals with re- 
lationships between patient and doctor. Naturally problems concerned with mal- 
practice are stressed. The second section deals with evidence, with emphasis on expert 
testimony and privileged communications. Succeeding subdivisions cover medico- 
legal aspects of contracts and liens, and autopsies. The final section has to do with the 
regulation of practice and of professional conduct. This section includes interesting 
historical material and illuminating information on the legal status of medical cultists. 
The five sections are prefaced by a brief discussion of the law and legal systems. Be- 
sides a topical index there is a separate index of the main and supplementary case ab- 
stracts. 

The availability of a textbook of this character should prove helpful to teachers as 
well as to students of Medical Jurisprudence. The book lends itself especially well toa 
discussion group method of instruction. It should prove a useful reference book, more- 
over, in courses where large numbers of students or other circumstances make the lec- 
ture method more feasible. Such might be its chief use in courses where the emphasis is 
on forensic medicine, with comparatively little time for instruction in legal principles. 
In any case, this book supplies a real need. Its unavoidable defects of scope can be 
remedied by referring to specified articles and abstracts in the current legal, medical, 
and dental journals. 

Labelling this volume as a textbook should not limit its usefulness. It should prove 
of interest and value to practicing physicians and dentists who are interested in the 
legal problems peculiar to their professions. Within the limitations designated by the 
authors, it may prove useful to members of the legal profession, and especially to the 
young student of law. Fulfilling its primary purpose, the use of this text should assist 
the future physician or dentist to gain insight rather than verbal comprehension in the 
important fields of activity where law and medicine meet. 


Dr. ELEANOR M. Humpureys* 


A Study of War. 2 vols. By Quincy Wright. Chicago: University of Chicago Press, 

1942. Pp. xxiii, 678; xvii, 874. $15.00. 

Two thick volumes embody Professor Wright’s interpretation of the results of the 
searching examination into the causes, functions, techniques and possible controls of 
war, which he and his many associates in the University of Chicago have carried on for 
sixteen years. No one who scans the text, with its scouting detachments of statistical 
tables and graphs and its flank and rear guards of notes, can fail to acknowledge the 
scholarship and the technical competence of the writer and his colleagues. Their work, 
gathered together here, clearly represents the most massive and sustained intellectual 
attack yet directed against this plague and mystery of the human race. 

The scope of the study is infinitely broader than the title would indicate. This is in 
reality a treatise on international politics and law, in which war often recedes so far 
into the background as to be almost forgotten. It is a treatise which, for those who will 
have the time and the patience to read it faithfully, will open horizons hitherto rarely 
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glimpsed and reveal depths of causation only vaguely suspected. No approach to the 
complex problems of a struggling world order has been neglected. They are all shown 
here converging from their military, political, economic, sociological and psychological 
starting-points towards a body of common conclusions. 

Strangely enough, in view of the title, the military approach is the one which shows 
the least complete adaptation to the circumstances of our immediate present. I do not 
find anywhere in these two volumes an examination of the political and geographical 
distribution of power and of the bearing of this distribution, in the light of the new 
technical conditions of warfare, on the central problem of security. 

The space given to animal warfare seems to me unjustified, except possibly for a 
reason directly contrary to that insisted upon by the author, namely, the revelation 
that the battles of ants and termites offer no help in solving the human problem of 
peace and may therefore be left in future to the entomologists. The investigation of 
primitive warfare, on the other hand, yielded evidence of the positive function of war 
in consolidating early societies and thus furnished a starting-point for the enquiry 
whether and why it has ceased to serve this purpose in our day. From this remote be- 
ginning the comparison of the twenty-odd successive civilizations up to our present 
world community leads to the conclusion that: 

Civilized states tended to fight for economic and political ends in the early stages of the 
civilization, with the effect of expanding and integrating the civilization. As the size and inter- 
dependence of political units increased, political and economic ends became less tangible, and 
cultural patterns and ideal objectives assumed greater importance. Aggressive war tended to 
become a less suitable instrument for conserving these elements of the civilization. Conse- 
quently, defensive strategies and peaceful sentiments developed, but in none of the historic civili- 
zations were they universally accepted. War tended toward a destructive stalemate, disinte- 
grating the civilization and rendering it vulnerable to the attack of external barbarians of 
younger civilizations which had acquired advanced military arts from the older civilization 
but not its cultural and intellectual inhibitions. 

In the modern period the war pattern has been an important element in the creation, inte- 
gration, expansion, and survival of states. World-civilization has, however, distributed a 
singularly destructive war technique to all nations, with the consequence that the utility of 
war as an instrument of integration and expansion has declined." 


Further conclusions of general importance are that the balance of power system can 
no longer serve, even to the limited extent that it served in the nineteenth century, as 
a barrier against war and a protection of small states; that the system tends to per- 
petuate authoritarian government, and that democracy requires the protection of 
international organization; that constitutionalism is more favorable to peace than 
is absolutism; that there is little chance of limiting war by rules of war and neutrality; 
that the maintenance of peace will require international organization “to frustrate ag- 
gression and to convert the balance of power from a military to a political equilib- 
rium.” 

So, after an arduous voyage in which all possible techniques of navigation have been 
tested, the author finds himself in the harbor which scores of others have reached sail- 
ing by rule-of-thumb. This is not a condemnation of the more complex and laborious 
method; on the contrary, the more intuitive prophets should welcome the scientific 
confirmation which Professor Wright provides. 


tT, 1288. 
2 II, 772-82, 810, 836, 1322. 
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Scattered here and there in the mass of data and discussion, the international lawyer 
will find excellent contributions to his special discipline. I commend a strangely named 
chapter, “The Theory of Modern War,”? as a useful review of the whole development of 
international law; and the chapters on “Law and Violence,” “Sovereignty and War,” 
and “International Procedures and War.’’4 At the same time, I question the account of 
the part played by natural law, especially the statement that at one period internation- 
al law was regarded as “but natural law based on the agreement and convenience of 
sovereign princes.”5 Among the myriad doctrines of the law of nations, one is familiar 
with many that describe it as natural law qualified by the agreement and convenience 
of princes; but surely natural law based on that agreement and practice is a conception 
that would have shocked even the more worldly naturalists. Again, I do not find the 
author consistent in his views on dualism versus monism. At one moment he praises 
national sovereignty because it preserves the dualism of international and municipal 
law, thus facilitating “national legislative experimentation, international competition, 
‘and progressive civilization”; at another he describes “sovereignty under law” in 
terms of the purest monism.’ In one passage I find him by no means free of confusion 
between nation and state,’ while in another he asserts categorically a higher contro- 
versial dichotomy between society and law.* 

A Study of War is about twice as long as it need have been. It is less a book than a 
collection of important materials for a book. More co-ordinating thought and less 
bibliography would have given it an impact which the text as it stands cannot have. 
This is a pity, for the work contains much that is original and valuable, and its bulky 
repetitions and confused arrangement will repel many a reader. 

Only very great thought would console us for frequent grammatical lapses and for 
the haphazard spelling, case, gender, and number of words in quotations from foreign 
languages. Greater discrimination might have been expected, too, in the selection of 
materials. Everything is grist to Professor Wright’s mill, and at times it seems that 
truth is to be established by the mere counting of heads. Perhaps the high point in this 
uncritical enlistment of support comes on page 1109, where, to buttress the statement 
that war anywhere heightens the belligerency of a people, we find this quotation from a 
well known professor of English: ‘Very few persons can see a dance without wishing 
to participate. The whirlwind figures develop a centrifugal pace that pulls the specta- 
tors.” Fora centrifugal force to pull one object towards another surely exceeds the con- 
fusion even of world politics. 

P. E. Corsetr* 


31, 329-56. +1, 335-36. TIT, 995-98. 
4 II, 863-952. ® TI, 906-8, 920. * II, 1022. 


* Gale Professor of Roman Law, Chairman of the Law Committee in the School of Com- 
merce, McGill University. 
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